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HARRY

G.

BROADMAN*

International Trade and Investment
in Services: A Comparative Analysis
of the NAFTA
The North American Free Trade Agreement (NAFTA) is an historic undertaking that will link the United States, Canada, and Mexico to create one of the
world's largest and richest markets-a single market that generates over $6 trillion
in annual output and is populated by more than 360 million producers, workers,
and consumers.' As in the global marketplace generally, international trade and
investment in the services sectors-a diverse set of industries, such as financial
services, telecommunications, and transportation-are increasingly prominent
features of commerce in the North American region. Vibrant services industries,
including a strong services infiastructure, are an important ingredient in sustaining
and enhancing economic growth, and international trade and investment in these
sectors foster their development. But like trade and investment in manufacturing
in North America, institutional, regulatory, and other barriers hamper the flow
of trade and investment in services throughout the region. A core feature of the
NAFTA is to provide for the reduction or elimination of many of these barriers.
Previous free trade agreements undertaken by the United States (as well as by
other countries) have incorporated provisions dealing with the liberalization of
services trade and investment. The first such endeavor for the United States was
the U.S.-Israel Free Trade Agreement, followed by the U.S.-Canada Free Trade
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Agreement (CFTA), upon which the NAFTA builds and expands. In addition,
largely at the initiative of the United States and as part of the ongoing Uruguay
Round negotiations of the General Agreement on Tariffs and Trade (GATT), a
multilateral General Agreement on Trade in Services (GATS) has been drafted.
This article analyzes the NAFTA's services provisions and compares them to
these three other agreements.
The first section of the article discusses the importance of services trade and
investment to the North American economies. The second section describes the
various modes of supplying services in international markets. The third, fourth,
and fifth sections outline the services provisions in the U.S.-Israel Free Trade
Agreement, the CFTA, and the GATS, respectively. The sixth section highlights
the principal U.S. objectives at the outset of the NAFTA services negotiations.
The seventh section describes the fruits of those negotiations: the services provisions as they appear in the signed accord. The eighth and concluding sections
assess the NAFTA's services provisions in light of the previous agreements, the
ongoing GATS negotiations, and the implications for future initiatives aimed at
liberalizing international trade and investment in services.
I. The Importance of Services Trade and Investment
A dynamic, competitive services sector is critical to a modern, productive
economy like the United States'. As in many countries, U.S. services industries
contribute more to gross domestic product (GDP) and employment than any other
sector; the U.S. services sector employs about 79 percent of the U.S. work force2
and accounts for about 52 percent of the nation's GDP. 3 Indeed, most job creation
in industrial countries in the past two decades has been in the services sector.
Services industries in the United States provide fertile ground for innovation.
Advances in technology are creating new services and making many types of
existing services increasingly tradable across national boundaries. Moreover,
producer services are important inputs in agricultural and manufacturing industries and play pivotal roles in enhancing those industries' international competitiveness.
The U.S. services sector is not only large, it is extremely heterogenous, comprising industries such as telecommunications, aviation, banking, securities, insurance, tourism, management consulting, shipping, trucking, construction and
engineering, accounting, advertising, legal services, audiovisual services, and
data processing, among others.
The competitive strength of the U.S. services sector is reflected in the fact that
the United States is the largest exporter of services in the world; roughly 19
percent of global trade is in services, amounting to $810 billion annually. 4 More2. Id. tbl. B-41.
3. Id. tbl. B-7.
4. GATT INTERNATIONAL
VOL. 27, NO. 3
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over, while the U.S. merchandise trade balance continues in deficit, the nation
has been enjoying a rising surplus in services trade. In 1992, the U.S. registered
a merchandise trade deficit of $96.3 billion, but ran a services trade surplus of
$55.1 billion.5
The North American services market is sizable, estimated to be as large as $4.2
trillion.6 Canada's services sector is roughly $285 billion,7 and Mexico's services
market is estimated to be $146 billion, which represents a doubling in size since
1987.8 Canada and Mexico are the second and fifth largest markets, respectively,
for U.S. services exports. 9 If the increase in services trade engendered by the
CFTA is any guide to what might be experienced under the NAFTA, trade in
the North American services market will likely be enhanced significantly if the
NAFTA is implemented. Since the signing of the CFTA in 1988, U.S. services
exports to Canada have increased 80 percent to $18 billion,'0 compared to a 40
percent increase over the five years preceding the agreement." At present, U.S.
services exports to Mexico stand at more than $8.1 billion and have been increasing steadily in recent years.' 2 The U.S. services balance of trade with Canada is
in surplus by $10 billion and with Mexico in surplus by $0.3 billion."'
Yet inasmuch as the NAFTA's services liberalization provisions exceed those
embodied in the CFTA, using the earlier agreement as a predictor will surely
understate the new agreement's potential effects on North American services
trade and investment. In many cases the NAFTA provides unprecedented access
to the Mexican market for U.S. and Canadian services providers. Equally important, by building on and deepening the services commitments in the CFTA,
the NAFTA will accord to U.S. and Canadian services providers even better
access to each other's market than currently exists. Additionally, because the
agreement assures comprehensive trilateral access to NAFTA services providers
regardless of location, new economies of scale and scope will emerge, fostering
trade and investment in services throughout the North American continent.
II. Modes of Supplying Services in International Markets
A useful taxonomy for describing international transactions in services is provided by the notion that they can be mediated through four supply modes. One
case is where the user receives the service from the provider located in another

5. PRESIDENT'S COUNCIL OF ECONOMIC ADVISORS, MARCH 1993 ECONOMIC INDICATORS.

6. JANUARY 1993 NEWSLETTER (Coalition for Services Industries, Washington, D.C.).
7. Office of the U.S. Trade Representative, USTR NAFTA Fact Papers Services, USTR NAFTA
Aug. 1992.

FACT PAPERS,

8. Id.
9. U.S. DEPARTMENT OF COMMERCE, SURVEY OF CURRENT BUSINESS, Sept. 1992, tbl. 10.

10. Office of the U.S. Trade Representative, supra note 7.
11. JANUARY 1993 NEWSLETTER, supra note 6.
12. Office of the U.S. Trade Representative, supra note 7.

13. U.S. DEPARTMENT

OF COMMERCE,

supra note 9.
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country; this mode is referred to as "cross-border supply." An example is the
provision of architectural blueprints via fax.
A second case is where the provision of the service requires sustained interaction between the user and the supplier of the service, and thus the service provider
establishes a facility, or otherwise attains a "commercial presence" in the user's
country. Typically, though not always, this mode means that foreign direct investment is part of the provision of the service. An example is the establishment of
a foreign law practice in the host country.
A related mode involves the need for close interaction of user and provider,
with the supplier located in the user's country, but involves only the temporary
presence of "natural persons" (usually referred to as businesspersons) for the
delivery of the service. This situation can occur, among other ways, as an intracorporate transfer of a professional or on the basis of an individual entrepreneur
operating under a contract. 14 An example of the latter would be a foreign computer
software consultant.
The final mode is the case where a service can be provided through "consumption abroad"; that is, with the consumption of the service taking place outside the
user's home country and in the country of the supplier. An example is tourism.
Of course, the various modes of supplying services are not mutually exclusive.
All the modes of supply described above, taken together, can be usefully
summarized as "cross-border trade and investment" in services. As the analysis
makes clear, barriers to foreign investment, as well as barriers to temporary
movement of personnel, can be tantamount to barriers to services trade.
III. The U.S.-Israel Free Trade Agreement
International trade and investment in services is a relatively new focus of trade
agreements. The topic was initially mentioned in the 1973-79 GATT Tokyo
Round as one to be placed on future trade negotiation agendas. 5 With the exception of references of varying specificity in U.S. friendship, commerce, and navigation (FCN) treaties and bilateral investment treaties (BITs), the 1985 U.S.Israel Free Trade Agreement was the first U.S. trade agreement to cover systematically international services trade in the bilateral context. Coverage of services
is embodied in a declaration on trade in services that establishes a set of principles
for trade in services between the two countries.
Importantly, the provisions of the declaration are not legally binding; rather,
the United States and Israel committed themselves to abide by the stated principles

14. The typical visa rules governing the temporary entry into a country of business personnel
usually employ four well-defined categories: business visitors; traders and investors; intracompany
transferees; and certain classes of professionals.
15. JOHN H. JACKSON, THE WORLD TRADING SYSTEM: LAW AND POLICY OF INTERNATIONAL
ECONOMIC RELATIONS (1989).
VOL. 27, NO. 3
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to the maximum extent possible. 16 That is, the declaration is to be implemented
on what might be termed a "best endeavors" basis.
The declaration covers all aspects of cross-border trade in services as well as
movement of consumers, but does not cover movement of natural persons or
foreign investment in, or production of, services in the local market.17 An exception is that the agreement does cover "commercial presence" insofar as such
activity is required to facilitate the export of the service into the host market.18
No services sectors are excluded from the agreement.
The main principles of the U.S. -Israel services declaration are: (1) open market
access (freedom of entry and exit) taking into account the different regulatory
regimes for specific services sectors in the two countries; (2) national treatment
(that is, services suppliers from one country are expected to be given the ability
to market or distribute services in the other country under the same conditions
as like services provided by local suppliers); (3) adherence to the accord by
subnational political subdivisions; (4) nondiscriminatory application of domestic
regulations under existing statutory authority (a corollary of the national treatment
provision); (5) preservation of the right to maintain and establish governmental
services monopolies, but such monopolies, in their purchases and sales of services
supplied by providers based in the other country, are expected to abide by the
accord; (6) making public (that is, making transparent) domestic laws and regulations affecting trade in services and notification of any such measures that discriminate against bilateral services trade between the two countries; (7) access for
services suppliers from the other country to established domestic review and
judicial proceedings regarding disputes over regulation of services trade; and (8)
agreement to consult periodically on a government-to-government basis concerning specific problems that arise in bilateral services trade and to review existing
regulations governing such services trade.' 9
Under the terms of the agreement, the United States and Israel committed to
explore the possibility of transforming the declaration into legally binding rights
and obligations .20 However, as the United States and Israel (as well as many other
countries) have become involved in multilateral negotiations that could lead to a
legally binding General Agreement on Trade in Services (GATS), work on this
score has not proceeded.
IV. The U.S.-Canada Free Trade Agreement
Liberalization of bilateral transactions in services was more comprehensively
treated in the 1988 U.S.-Canada Free Trade Agreement. The CFTA covers
16.
17.
18.
19.
20.

U.S.-Israel Declaration on Trade in Services.
Id.
Id.
Id.
Id.
FALL 1993
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treatment of services not only in a general chapter on services, but also in separate
chapters on financial services, temporary entry for businesspersons, and investment. 21Unlike the U. S.-Israel services agreement, the CFTA provides for legally
binding rights and obligations. Moreover, it covers all four supply modes, not only
cross-border trade in services and movement of consumers, but also investment as
well as movement of businesspersons.

A.

CoRE RULES

The CFTA in effect builds on the U.S.-Israel accord. All of the principles
contained in the earlier agreement, as well as additional ones, are generally
embodied in the CFTA. Some of the more important additions are: (1) the extension of national treatment to right of establishment of facilities through direct
investment or any other form of commercial presence; 22 (2) the prohibition of
compulsory commercial presence to the extent such a requirement creates a barrier
to cross-border services trade; (3) the requirement that states and provinces must
give services providers from the other country the same treatment they would
give providers from another state or province within their own country, or the
same treatment they give their own providers, whichever is better; (4) the condition that professional licensing and certification requirements cannot be designed
or implemented so as to act as discriminatory barriers to persons of the other
country; (5) a standstill on existing nonconforming laws, regulations, and other
measures, as well as a prohibition to modify such measures so as to increase their
nonconformity with the agreement, or to create new measures which do not
conform; and (6) the ability of one country to deny the benefits of the agreement
to services providers of the other country if the service being provided is indirectly
supplied by a provider of a third country.23
B.

SCOPE AND COVERAGE

Unlike the U.S.-Israel agreement, where all services sectors are covered, yet
under legally nonbinding rights and obligations, coverage of the legally binding
CFTA applies only to those services sectors specifically "scheduled" by each
country; the agreement automatically excludes "unscheduled" sectors. This approach has become known as the "positive list" model because only the sectors
specified enjoy the benefits of the agreement. Under the obverse, the "negative
list" model, sectors that are specified do not enjoy the benefits or are otherwise
excluded from an agreement; sectors not specified are automatically covered.

21. Canada-United States: Free Trade Agreement, Jan 2, 1988, U.S.-Can., 27 I.L.M. 281, 36083 [hereinafter CFTA].
22. Id.
23. National treatment is specified by the provisions of the investment chapter and of the services
chapter.
VOL. 27, NO. 3
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The broad scope of the CFTA's coverage encompasses over 150 services
sectors. 24 Moreover, the agreement includes not only a specific chapter of obligations related to financial services sectors (that is, banking, securities, and insurance), but also sectoral annexes specifying, and in some cases expanding, the
agreement's general services obligations for architectural services, computer services, tourism, and enhanced telecommunications services.25
The financial services chapter, 26 among other things, preserves the access that
U.S. and Canadian financial services firms enjoy in each other's markets, allows
for Canadian banks in the United States to underwrite and deal in Canadian
Government securities, exempts United States banks from some aspects of Canada's 10/25 foreign ownership rule, 2 and exempts U.S. bank subsidiaries
from
28
Canada's 16 percent ceiling on the size of the foreign bank sector.
The annex on telecommunications ensures access to and use of each country's
basic telecommunications transport network within and across the borders of the
United States and Canada for the provision of value-added telecommunications
services, including intracorporate communications .29 Neither the agreement nor
the telecommunications annex addresses the provision of basic telecommunications services as such.30
With the exception of some provisions in financial services, the CFTA essentially represents a standstill of the current situation for all services sectors covered.
Given the relatively free access that exists between the United States and Canada
in services generally, the standstill is nonetheless very valuable in that it assures
predictability of open markets for these sectors.
C.

EXCEPTIONS

Several major services sectors (in addition to basic telecommunications) are
excluded from the obligations of the CFTA's services chapters, including air
transport services, maritime services, rail services, trucking services, bus services, and legal services. 31 Provision of all transport services is also excluded
from the investment chapter's obligations. 32 At Canadian insistence, so-called
"cultural industries," including those related to books, magazines, newspapers,
films, videos, sound recordings, and radio and television broadcasting, are not
24. CFTA, supra note 21, annex 1408.
25. Id. annex 1404.
26. Id. ch. 16
27. The rule limits any single foreigner from acquiring more than 10 percent and all foreigners
from acquiring more than 25 percent of the shares of a federally regulated, Canadian-controlled

financial firm.
28. CFTA, supra note 21, ch. 16.

29. Id. annex 1404.
30. Id.
31. Id. annex 1408.
32. Canada provides national treatment in the land transportation sector to U.S. services providers
as a result of a reciprocal agreement negotiated in 1982.
FALL 1993
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only excluded from the services provisions, but are effectively carved out from
the entire CFTA.33
D.

DISPUTE SETTLEMENT

The CFTA establishes the Canada-United States Trade Commission to supervise the implementation of the agreement, including dispute resolution. 34 If disputes cannot be settled through consultation, they must be resolved through settlement procedures. Permitted dispute settlement procedures include arbitration by
a panel of independent experts who make recommendations to the Commission.
The Commission,
in effect, is mandated to devise a binding resolution of the
dispute. 335
V. The General Agreement on Trade in Services
The draft GATS accord, part of the ongoing Uruguay Round negotiations begun
in 1986 under the auspices of the GATT, represents the first attempt to devise
a multilateral, legally enforceable understanding covering trade and investment
in the services sectors. The effort to incorporate services into the GATT's multilateral system is rooted in an initiative of the United States in the early 1980s. The
current GATS text is a component of the Draft Final Act of the Uruguay Round
negotiations tabled in December 1991 by the GATT's Director General, Arthur
Dunkel.36
The proposed GATS agreement is in many respects a hybrid of both the CFTA's
services provisions and the GATT, which covers only goods. Like the GATT,
the GATS provides a legal basis on which to negotiate the multilateral elimination
of barriers that discriminate against foreign services providers and otherwise deny
them market access. The GATS differs from the GATT in one important aspect:
the principles of national treatment and "market access" (freedom for entry and
exit) are provided automatically under the GATT, but are negotiated rights in the
GATS. That is, the negotiations on national treatment and market access for
services in the GATS constitute the equivalent of tariff negotiations for goods in
the GATT. There is effectively no "border" for services trade, as there is in goods
trade. The restrictions on services trade are embedded in countries' domestic
regulations that deny national treatment and market access. By assuming these
obligations, countries create for services a regime that is the equivalent of a
duty-free regime for goods.
33. CFTA, supra note 21, art. 2005.
34. Id. ch. 18. The chapters on financial services and on investment (chapters 17 and 16, respectively) have dispute settlement provisions that modify the general dispute settlement provisions of
chapter 18.
35. Id.
36. The GATS text is Annex II of the Draft Final Act Embodying the Result of the Uruguay
Round of Multilateral Trade Negotiations, issued by the GATT Secretariat (1992) [hereinafter Draft
Final Act].
VOL. 27, NO. 3

NAFTA: TRADE IN SERVICES

A.

STRUCTURE OF THE

631

GATS

The GATS comprises two principal components. The first component is a
framework text that sets out general multilateral rules governing trade and investment in services. Appended to this framework are important sectoral annexes and
understandings, in addition to other provisions, that contain detailed rules dealing
with, among other things, issues affecting financial services, aviation services,
and access to telecommunications networks.
Briefly, the annex on financial services 37 sets out provisions that circumscribe
signatories' obligations with respect to financial services supplied in the exercise
of governmental functions (for example, central bank activities) and the application and recognition of domestic regulation of financial services for prudential
reasons. The annex also contains detailed definitions of activities subsumed under
the rubric of financial services. The understanding on commitments in financial
services3" establishes a specific formula of conditions that signatories may choose
to subscribe in scheduling their commitments in the financial services sectors.
The conditions set out what is arguably a "first best" liberalization regime for
these sectors.
The annex on air transport services 39carves out from the agreement all so-called
"hard" traffic rights (landing rights) and other civil aviation activities directly
related to such rights. On the other hand, the annex specifies that the agreement
does cover airline computer reservation systems, marketing of aviation services,
and aircraft repair and maintenance, to the extent a country inscribes national
treatment and market access commitments for these activities.
The annex on telecommunications 4° stipulates that under the agreement a country will be obligated to ensure that companies from GATS signatories have reasonable and nondiscriminatory access to and use of the country's telecommunications
network to carry out business in the various services sectors the country schedules.
In contrast, whether the country bears the obligation to provide market access
and/or national treatment for suppliers of foreign telecommunications depends
solely on whether the country enters telecommunications services on its schedule
of commitments.
The second component of the GATS complements the rules framework and
annexes just described; it represents the set of binding commitments to market
access and national treatment in services sectors that countries append to the
agreement in the form of a "schedule.- 41 Again, like tariff negotiations in goods,

37. Id. at 35-38.
38. Id. at 51-55.
39. Id. at 45-46.
40. Id. at 39-44.
41. Rules for scheduling these commitments are contained in articles XVI and XVII of the GATS
text. Id.
FALL 1993
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these multilateral services commitments result from iterative bilateral "request
and offer" negotiations conducted seriatim on a country-by-country basis.
While some of the framework's rules apply to all services sectors regardless
of whether they are scheduled, many only pertain to where market access or
national treatment commitments are assumed. As a result, on balance, the GATS
employs a "positive list" approach: Unless a services sector is scheduled, it
is, in the main, automatically excluded from the most meaningful terms of the
agreement. However, once a sector is listed in a country's schedule, all forms of
market access and national treatment are assumed unless the country indicates
otherwise. Noteworthy is the fact that the United States originally proposed, in
the negotiations leading up to the issuance of the Draft Final Act, to structure the
GATS as a "negative list" agreement.
As of this writing, while the United States seeks to make few substantive
changes to the draft GATS framework text and its annexes, numerous and considerably more significant hurdles exist in garnering satisfactory commitments to
market access and national treatment in other countries' schedules. To be sure,
the fact that seventy42 of the 108 GATT parties, including all but one of the
countries that are of commercial significance to U.S. services sectors, 43 have, at
present, submitted draft schedules of services commitments is remarkable. Indeed, such progress in a new negotiating area like services is particularly noteworthy in light of the considerably lower number of tariff and market access offers
currently submitted in the Uruguay Round's goods negotiations, 44 where a negotiating tradition stretches back several decades.
However, apart from the strong, liberalizing offers from most developed countries (except for Japan in the area of financial services and legal services, and the
European Community (EC) in the area of audiovisual services 45), many of the
services offers tabled by developing countries, particularly the Association of
South-East Asian Nations (ASEAN) countries, 46 but also others in Asia and Latin
America, incorporate weak, if any, liberalizing commitments in several important
sectors. These include, but are not limited to, financial services, value-added
telecommunications, audiovisual services, professional services, construction
and engineering, and temporary movement of personnel.

42. The offers countries submit are registered with the GATT Secretariat.
43. At this writing, Pakistan has not filed a services schedule.
44. As in services, tariffs and other market access offers in the goods sectors are filed with the
GATT Secretariat.
45. This list of services sectors or subsectors where the United States is seeking improvement
from these countries in the GATS negotiations is not meant to be exhaustive. In addition, as of this
writing, Japan and the EC, as well as most other targeted developed and advanced developing
countries, have yet to commit to the U.S. proposal for launching a special negotiation to liberalize
basic telecommunications services.
46. The five ASEAN countries that are GATT members are Thailand, Singapore, Malaysia,
Indonesia, and the Philippines.
VOL. 27, NO. 3
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The mechanism fundamental to the GATS that would engender the agreement's
multilateral character is the rule that also serves as the cornerstone of the GATT:
most-favored-nation (MFN) treatment.47 Like the GATT, the MFN principlethat a signatory treat all countries in a manner no less favorable than its treatment
of a particular country-generally applies for all services included in the GATS
regardless of whether a sector is included in a country's schedule of commitments.
Moreover, all market access and national treatment commitments in a country's
schedules must be made on an MFN basis. However, the GATS does allow for
flexibility in the application of MFN. In particular, it permits exemptions to MFN
for specific laws, regulations, and administrative practices.48 Such flexibility is
essential because of the need to be able to maintain existing regulations or
agreements not consistent with MFN, or the need to preserve the prospective use
of reciprocal or unilateral liberalization measures, particularly when a country
has concluded that the commitments in a sector generally are not adequate.
Nearly all parties have taken some MFN exemptions. The United States, for
example, has notified other countries of its intention to exempt from MFN treatment several sectors, including maritime, civil aviation, basic telecommunications, and financial services. 49 Other major trading partners have tabled MFN
exemptions similar in scale and scope to those of the United States. 50 In the case
of maritime, the U.S. position is that reliance on existing reciprocal and unilateral
measures is the most effective route for liberalizing international services trade
and investment in the sector. As a result, the U.S. GATS schedule contains no
commitments in any core area of the sector. 51 This approach is similar to the
treatment of the maritime sector under the CFTA (as well as under U.S. FCN
treaties and BITs).
In aviation, existing bilateral agreements necessitate a departure from adhering
to MFN. Again, as a result, the U.S. GATS schedule contains none of the aviation
activities covered by the agreement, except for the subsector of aircraft repair and
maintenance. This situation is in contrast to the outcome of CFTA, which formally
excluded the complete aviation services sector.
In financial services and basic telecommunications, the tabling of MFN exemptions by the United States stems from the fact that the U.S. market in these two
services sectors is generally open, as reflected by the U.S. GATS schedule in
these two sectors. Yet, the schedules of many other key countries, including
47. Draft Final Act, supra note 36, at 7.
48. Id. at 33.
49. U.S. Submission to the GATT Secretariat on MFN exemptions, March 1992 [hereinafter
U.S. Submission].
50. All GATS negotiating parties must submit their proposed exemptions to MFN in the GATS
to the GATT Secretariat.
51. At this writing, ship classification services are covered in the U.S. GATS schedule of commitments.
FALL 1993
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those which have relatively closed markets, do not provide for commensurate
commitments to liberalize. In the absence of such commitments, and notwithstanding U.S. MFN exemptions, the United States would be obligated under the
GATS MFN rule to give these other countries a "free ride," meaning that these
countries would have access to the U.S. market without the United States receiving
sufficiently valuable access in return). 2 Accordingly, the United States has indicated53 that it will lift the exemptions to MFN treatment for financial services
and basic telecommunications services if market access and national treatment
commitments of sufficient value are made by the other countries.
In the case of basic telecommunications services, the United States has tabled
a market access and national treatment offer that incorporates a proposal to launch,
outside the contemplated time frame for concluding the Uruguay Round, a special
set of negotiations with key countries for multilateral liberalization of this sector. 54
This tabling was undertaken in response to the fact that the sector risked being
effectively carved out of the GATS unless a different negotiating approach was
attempted, since in virtually every other country, basic telecommunications services are provided by state-owned or state-controlled monopolies and thus commitments were not being scheduled.
It is important to note that, in contrast to the CFTA, where "cultural industries"
are wholly exempted from that agreement,55 the GATS does not contain such a
carve-out. However, many key countries, including the EC, Canada, and Australia have not scheduled any commitments in this sector and have taken correspondingly broad exemptions from MFN for the sector.
Apart from the MFN rule and the fact that the rights and obligations of market
access and national treatment are negotiated, many of the general principles of
the GATS framework resemble, in multilateralized versions, most of the services
provisions in the CFTA. The agreement contains, for example, the requirement
for countries to publish all laws and regulations affecting services, 56 assurances
for due process in notifying interested services providers of the status of license
applications, 57 disciplines on public monopolies, 58 rights governing the mutual
recognition and harmonization of regulatory standards,59 consultation procedures
on competition matters, 60 and circumscribed exceptions for national security,
safety and health, and the enforcement of tax laws.61
52. An alternative to the MFN exemption for dealing with the free-rider problems on a sector-bysector basis exists in the GATS. A nonapplication provision allows parties to withhold application
of the entire GATS from a particular party. See Draft Final Act, supra note 36, at 28.
53. See U.S. Submission, supra note 49.
54. The United States submitted this offer to the GATT Secretariat in December 1991.
55. CFTA, supra note 21, art. 2005.
56. Draft Final Act, supra note 36, art. III.
57. Id. art. VI.
58. Id. art. VIII.
59. Id. art. VII.
60. Id. art. IX.
61. Id. arts. XIV and XIV bis.
VOL. 27, NO. 3
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In addition, like the CFTA, all four modes of supplying services are, in general,
provided for by the GATS for sectors that are scheduled. Importantly, however,
unlike the CFTA, countries have discretion to specify which modes of supply
are applicable in inscribing their commitments to market access and national
treatment. But if limitations are not listed, a country is legally bound for all supply
modes in a scheduled sector.
The GATS also provides for coverage at all levels of government-central,
regional, and local-for scheduled sectors, unless reservations from market access
and/or national treatment for existing or prospective nonconforming measures,
such as state citizenship or reciprocity requirements, are specified. Under the
CFTA, such existing nonconforming measures (indeed, all existing, but not prospective, ones) are automatically grandfathered.
The GATS contains several important provisions that largely go beyond those
in the CFTA, yet are analogous to provisions in the GATT. One provision is that
in scheduled sectors no restrictions on international transfers and payments for
current transactions exist, subject to developing country rights under the International Monetary Fund (IMF). 62 Another provision is a safeguard limitation on
services imports under a balance of payments crisis; as above, exercising this
provision is to be done consistently with the terms of the IMF.63 GATS signatories
are also permitted to enter into free trade arrangements with other countries,
provided such agreements achieve a high degree of internal liberalization and
guarantee that established third-party investors and partnerships benefit from
the arrangements. 64 Government procurement of services is exempted from the
GATS' rules on MFN, national treatment, and market access, but the agreement
calls for future negotiations in this area. 65 The GATS also contains a provision
obligating signatories to enter prospectively into negotiations to develop multilateral disciplines on trade-distortive effects of subsidies related to trade in services.
Unlike the GATT, the GATS contains no national treatment exemption for subsidies. 66
D.

DISPUTE SETTLEMENT

Because the GATS is connected to the overall institutional provisions proposed
in the Draft Final Act, it will benefit from important new dispute settlement rules
under the Uruguay Round.67 These rules will significantly increase a country's
leverage in disputes over foreign restrictions on services trade and investment.
62.
63.
64.
65.
66.
67.
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Id.
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The new rules will allow a party automatically to take action against foreign
government practices that have been condemned by a GATS dispute panel. Under
current GATT rules such decisions can be blocked by the losing country. The
new rules will also permit a country that wins a panel decision on services to
cross-retaliate against imports of goods from the losing country.
VI. Principal Negotiating Objectives for
the NAFTA Services Provisions
In keeping with the fundamental goal of the NAFTA to reduce progressively
and eventually eliminate barriers to trade and investment between the United
States, Canada, and Mexico, the general negotiating objective for the United
States in the services portion of the agreement was to provide maximum freedom
for U.S. services firms to operate throughout the North American continent,
either through establishing facilities, cross-border sales, or any of the other four
modes of supply.68 This goal can be viewed as a component of the larger U.S.
objective of providing for freedom of investment and trade in services for U.S.
firms in all foreign markets in the context of the ongoing GATS negotiations.
More specifically, meeting the general goal for negotiating the NAFTA's services provisions meant aiming for assurances that services providers of each of
the NAFTA parties would be accorded nondiscriminatory treatment on both a
cross-border delivery and right-of-establishment basis throughout the NAFTA
region, would not be subject to any requirement of commercial presence as a
condition for providing service, and would require any professional licensing and
certification procedures employed to be implemented in a transparent manner.
Another general U.S. objective of the NAFTA services negotiations was to
permit only a minimum of conditions (for example, performance requirements or
screening) to be imposed on operations and investments of U.S. services firms
in Canada and Mexico. To the extent such conditions were allowed, the goal was
to ensure that they would be phased down and eliminated as soon as possible.
Ideally, no services sector was to be excluded from the scope of the agreement,
although there was the realization that, as a practical matter, owing to both
precedent in the CFTA and the strong political influence of certain services
industries in the various NAFTA countries, some sectors would likely be excluded. In that context any sectoral reservations scheduled were to be de minimis,
confined to well-defined areas, and where possible, set to terminate within a
specific time period. On the other hand, no future service was to be eliminated
from the agreement's reach.

68. An excellent publicly available statement of negotiating objectives of the U.S. private sector
is contained in the October 1991 Report of the Presidential Advisory Committee on Trade Policy and
Negotiations.
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VII. The Services Provisions of the NAFTA
The NAFTA's principal services provisions are contained in three core services
chapters (those on cross-border trade in services, telecommunications, and financial services), 69 two associated chapters (those on investment and temporary entry
for businesspersons), 70 and several annexes (those on land transportation, 71 professional services, 72 and specific reservations and exceptions to the agreement73).

A.

CoRE RULES

The NAFTA bases its services provisions on a set of well-defined rules. First,
the NAFTA extends to services providers throughout North America the basic
obligation of national treatment.74 Thus, each NAFTA country must treat services
suppliers of the other NAFTA countries no less favorably than it treats its own
services providers in like circumstances. 75 As a corollary to the national treatment
provision, within a NAFTA country, a state or province must provide services
suppliers from the other NAFTA countries treatment no less favorable than the
most favorable treatment that the state or province accords to the services suppliers
of the country of which the state or province forms a part. 76
The NAFTA also obligates the three countries to extend MFN treatment to
North American services providers.77 Accordingly, each NAFTA country must
accord services suppliers of either of the other two countries treatment no less
favorable than it accords, in like circumstances, to services providers of any
country.
Additionally, under the agreement each of the NAFTA countries must accord
the better of national or MFN treatment to the other NAFTA countries. 78 This
rule ensures that North American services providers will obtain the maximum
liberalization of trade and investment in services offered by any of the NAFTA
countries.
Another basic rule of the NAFTA's services provisions concerns the various
modes for supplying services. Notwithstanding specific exceptions (described
below), generally the agreement guarantees that North American services providers cannot be compelled to establish or maintain an office or other local presence,

69. North American Free Trade Agreement [hereinafter NAFTA] chs. 12-14. All references to
the NAFTA are to the October 7, 1992, draft.
70. Id. chs. 11, 16.
71. Id. annex 1212.
72. Id. annex 1210.5.
73. Id. annexes I-VII.
74. Id. art. 1202.
75. Id. art. 1202(1).
76. Id. art. 1202(2). This treatment can be thought of as "most-favored-state" treatment, akin
to MFN treatment.
77. Id. art. 1203.
78. Id. art. 1204.
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or to be a resident, in a NAFTA country as a condition for selling services in the
local market. 9 Thus, in general, the cross-border mode for supplying services is
explicitly covered. Indeed, the agreement specifies that its coverage of crossborder trade in services includes the production, distribution, marketing, sale,
and delivery of a service s° (including access to and use of NAFTA countries'
distribution and transportation systems in connection with the provision of a
service81) as well as the purchase, use of, or payment for a service.82
Furthermore, as set out in the agreement's investment chapter, NAFTA countries must provide to services suppliers the better of national or MFN treatment
for both right-of-establishment and post-establishment operations. The NAFTA
thus generally covers the commercial presence mode for services supply. The
agreement also covers the services supply modes of movement of consumers and
temporary movement of businesspersons. s3
Taken together, the general prohibition on local presence as a condition for the
cross-border provision of services and the agreement's general coverage of the
three other modes of delivery of services means that the NAFTA will produce
an open and nondiscriminatory environment for services trade and investment in
the U.S., Canadian, and Mexican markets, thus creating freedom of choice for
the provision of services throughout North America. In the past, Mexico has made
the ability to provide various services explicitly contingent on establishment of
a commercial presence in the local market.
By dint of the agreement's investment chapter, services providers establishing
a commercial presence in NAFTA countries, including providers from nonNAFTA countries, will be accorded important rights and obligations, such as
freedom for inward and outward transfers,8 prohibitions on performance requirementsS internationally accepted disciplines on expropriation, 8867and binding international arbitration for settlement of investor-state disputes.

B.

NONCONFORMING MEASURES AND QUANTITATIVE RESTRICTIONS

In accordance with specific terms of the agreement, each NAFTA country will
be able to maintain, at various levels of government, certain existing laws and
other measures pertaining to services trade and investment that do not conform
79. Id. art. 1205.
80. Id. art. 1201(a).
81. Id. art. 1201(c).
82. Id. art. 1201(b).
83. Along with chapter 12, Cross-Border Trade in Services, chapter 16 of the NAFTA, Temporary Entry for Business Persons, establishes the principle that business persons of one Party in any
of four categories-business visitors, traders and investors, intracompany transferees, and professionals-shall be granted temporary entry into the territory of the other Parties. Id. chs. 12, 16.
84. Id. art. 1109.
85. Id.art. 1106.
86. Id. art. 1110.
87. Id.art. 1122.
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with the NAFTA's enumerated rules and obligations.8 8 In particular, nonconforming existing federal measures are listed in a "reservation" annex appended to the agreement.8 9 Each NAFTA country will have up to two years after
the date of entry into force of the agreement to decide which nonconforming
existing state and provincial measures it wants to list in the annex. 90 Nonconforming existing measures at the municipal or local government are not subject
to the NAFTA's disciplines. 91 Each NAFTA country may renew or amend its
nonconforming measures, provided that the renewal or amendment does not
make a measure more inconsistent with the agreement's rules and obligations.
Importantly, once a NAFTA country liberalizes such measures they cannot thereafter be made more restrictive. 92
In order to provide for transparency, each NAFTA country must also publish
any existing and prospective nondiscriminatory measures at the federal, state, or
provincial levels that limit the number of services providers or the operations of
services providers in a particular sector.93 Any other NAFTA country may request
consultations with a view to negotiate the liberalization of such quantitative restrictions.
C.

PROFESSIONAL LICENSING AND CERTIFICATION

Under the agreement's provisions related to professional licensing and certification requirements and procedures, the NAFTA countries must endeavor to ensure
that such requirements and procedures are based on objective and transparent
criteria, are no more burdensome than is necessary to ensure the quality of the
services rendered, and are not disguised restrictions on the provision of the service
in question. 94
The agreement provides for a mechanism for the mutual recognition of licenses
and certifications.95 While it does not require automatic recognition by one country
of the credentials of services providers of another NAFTA country, the agreement
does require a NAFTA country to afford the other countries the opportunity to
demonstrate that their licenses and certifications should be recognized. 96 In addition, the NAFTA countries will undertake a work program with the intention to
liberalize the licensing of foreign legal consultants and the temporary licensing
of civil engineers. Within two years of the implementation of the NAFTA, each
country must remove any citizenship or permanent residency requirement it main88.
89.
90.
91.
92.
93.
94.
95.
96.

Id. art. 1206.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

art.
art.
art.
art.
art.
art.
art.
art.

1206(1)(a)(i).
1206(2).
1206(l)(a)(iii).
1206(1)(b), (c).
1207.
1210(1).
1210(2).
1210(2)(b).
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tains for the licensing and certification of professional services providers from
any other NAFTA country.9 7 Any failure to comply with this obligation entitles

the other NAFTA countries to maintain or reinstate equivalent requirements in
the same services sector.98
D.

SECTORAL COVERAGE AND

EXCEPTIONS

The "negative list" approach governs the NAFTA'S sectoral coverage for
trade and investment in services. As noted earlier, if a services sector is not
explicitly excluded or otherwise made subject to reservations under this approach,
the sector is automatically subject to the NAFTA's rules. While general civil
aviation services is the only sector explicitly carved out of the agreement, 99 each
country has taken specific exceptions for various other sectors either in whole or
part (apart from the reservations pertaining to citizenship or residency requirements in the professional services mentioned above).
The principal exceptions are:'00 (1) all three countries have taken general reservations for government-provided social services, such as law enforcement and
social security services; (2) all three countries have taken general reservations
for the provision of basic telecommunications services; (3) Canada has taken a
reservation for all "cultural industries," which applies for the entire NAFTA
agreement, not just its services provisions; (4) Mexico has taken reservations for
specific sectors currently reserved by the Mexican Constitution to the Mexican
state or Mexican nationals (among others, various energy sectors, acquisition of
land or water rights within specific proximity to the border, and participation in
cooperative production enterprises); (5) the United States and Mexico have taken
reservations for legal services (except foreign legal consultants) pending further
work on liberalization under the work plan described earlier; and (6) all three
countries have taken reservations in maritime shipping services, although in contrast to the CFTA, which excluded all maritime services (indeed, as noted above,
the CFTA services provisions excluded all transport industries),' 1 the NAFTA
provides for liberalization of landside aspects of port activities.'02

97. Id. art. 1210(3).
98. Id.
99. Id. art. 1201(2)(b). However, the agreement covers specialty air services and aircraft repair
and maintenance services. Id. art. 1201(b)(i), (ii).
100. Id. annexes I-VII.
101. As noted above, Canada provides national treatment in the land transportation sector to U.S.
services providers as a result of a 1982 reciprocal agreement. See supra note 32 and accompanying
text.
102. For the United States, for example, see NAFTA, supra note 66, annex II, pp. II-U-9 to
II-U-13.
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LAND TRANSPORTATION

Although two transport services sectors, civil aviation and ocean shipping, are
either effectively excepted or reserved from the NAFTA,'°3 the agreement, in a
separate annex,'0 4 provides for substantial liberalization in the land transport
sectors of trucking, railroads, and buses. This accomplishment is significant
inasmuch as over 85 percent of U.S. trade with Canada and Mexico moves by
land transportation.' 05 With respect to land transport between the United States
and Canada, the NAFTA locks in a bilateral 1982 national treatment agreement,
ensuring that future Canadian laws, regulations, and policies do not discriminate
against U.S. land transportation services providers.
Regarding land transportation between the United States and Mexico, the
NAFTA provides for a gradual mutual elimination of barriers to cross-border and
investment access.'06 In particular, under the terms of the agreement, by the end
of 1995 trucking of international cargo on a cross-border basis in contiguous
border states of both countries and 49 percent ownership in the Mexican trucking
market will be permitted.10 7 Such liberalization continues thereafter on a phased
schedule that concludes with cross-border international trucking permitted
throughout both countries by the end of 1999 and full ownership of international
cargo companies permitted in Mexico by 2003.'08 For buses, the NAFTA permits
full cross-border carriage upon entry into force for charter and tour companies,
and by the end of 1996 for scheduled route companies; however, majority ownership rights in bus companies on either side of the border will not be permitted
until 2000, and full ownership will not be permitted until 2003. '09 With respect
to railroads, the agreement ensures continuation of liberalization undertaken by
Mexico, permitting, among other things, U.S. railroads to market their services
directly to customers, use their own locomotives, and construct and own terminals.
NAFTA also provides a framework for development of more compatible technical and safety trucking standards over a six-year period. Such standards include
vehicle weights, dimensions, maintenance and repair; truck drivers' medical
standards, nonmedical testing and licensing; and transportation of hazardous
materials.1 0 In addition, the land transportation annex provides for a review
103. Article 1201 carves out all air services, except for aircraft repair and maintenance and specialty
air services, from the agreement. Id. art. 1201(2). In annexes I-IV the three countries have listed
various reservations that taken together exempt ocean shipping from the agreement. Id. annexes IIV.
104. Id. annex 1212.
105. Office of the U.S. Trade Representative, supra note 7.
106. NAFTA, supra note 69, annexes 1212, I.
107. Id. annex I, at I-M-69 to I-M-72.
108. Id.
109. Id.
110. Annex 913.5.
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process, beginning five years after the agreement goes into effect, to consider the
effectiveness of liberalization in the land transportation sector. No later than seven
years after the agreement goes into effect, consultations will also address possible
further liberalization.'"
F.

TELECOMMUNICATIONS

Because of the technical and highly regulated nature of telecommunications
services, the NAFTA contains a separate chapter' 2 on access to and use of public
telecommunications networks 1 3 and provision of enhanced, or value-added, telecommunications services. This chapter is based on the telecommunications annex
embodied in the GATS. In general the agreement: (1) obligates the three countries,
upon date of entry into force, to guarantee reasonable and nondiscriminatory
access to international and domestic public telecommunications networks for use
in providing and operating value-added and intracorporate telecommunications
services throughout North America on a cross-border basis; (2) removes existing
restrictions in Mexico on U.S. and Canadian foreign investment in all value-added
telecommunications services by July 1995; (3) obligates the countries to ensure
that pricing of public telecommunications network services is based on economic
costs; and (4) disciplines the disguised use of technical product standards as
barriers to cross-border trade in telecommunications services.
G.

FINANCIAL SERVICES

The chapter on financial services' "4 establishes a comprehensive principlesbased approach to disciplining measures that regulate the provision of such services in the banking, securities, insurance, and nonbanking financial service
company sectors. The chapter also sets out certain country-specific liberalization
commitments, including transition periods and reservations.
The chapter establishes four broad principles. First, with respect to mode
of supply, financial services providers of a NAFTA country may establish a
commercial presence in the other countries, and unless a country has listed a
reservation, new restrictions on the cross-border sales of financial services may
not be imposed; however, each country must permit its residents to purchase
financial services in the territory of another NAFTA country. The NAFTA permits purchases of financial services by consumers who visit another NAFTA
country. However, NAFTA countries are not required to permit financial services
111. Annex 1212.
112. Id.ch. 13.
113. As noted above, all three countries have taken reservations regarding coverage ofthe operation
and provision of basic public telecommunications services. See supra note 100 and accompanying
text.
114. Id. ch. 14.
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providers of another NAFTA country to do business or to solicit business within
their territories. "5
Second, each country will provide both national and MFN treatment to other
NAFTA financial services providers operating in its territory. Third, the NAFTA
obligates each country to make transparent the procedures employed in processing
applications for entry into its financial services market. Fourth, each country
retains the right to take reasonable prudential measures including, under limited
circumstances, the taking of such measures for balance-of-payments crises.
With respect to the principal country-specific commitments, Mexico will provide access on an establishment and acquisition basis to its financial services
market over a transition period. The transition period ends in 2000, and market
share limits are applicable during the period. In the banking sector, at the end of
the transition period, the NAFTA will not restrict the U.S. and Canadian banking
presence in the Mexican market, except that the very largest Mexican banks
cannot be acquired, and the form of establishment in Mexico is restricted to
subsidiaries rather than branches. The agreement's rules regarding access to the
Mexican securities sector are virtually the same as those in the banking sector.
In the Mexican insurance market, U.S. and Canadian providers are accorded
new access through two methods over a transition period. Firms that enter through
joint ventures with Mexican insurers may phase in a 100 percent equity participation over a transition period that ends in 2000, but are not subject to market share
caps. Alternatively, firms entering through subsidiaries are subject to market
share limits that terminate in 2000. U.S. and Canadian firms currently possessing
ownership interests in Mexican insurers may increase their equity participation
to 100 percent by 1996.
Finally, the financial services commitments of Canada and the United States
to each other under the CFTA will be incorporated into the NAFTA; Canada will
generally extend such commitments made to the United States to Mexico as well.

H.

DISPUTE SETTLEMENT

The general dispute settlement mechanism in the NAFTA" 6 parallels and
strengthens that of the CFTA. Analogous to the earlier accord, the NAFTA
establishes a trilateral Trade Commission. The agreement incorporates provisions
that, among other things, establish specific time limits for panel decision making
and ensure implementation of a panel decision. Separate dispute settlement proce7
dures also apply specifically to financial services. 1

115. Article 1404(2).
116. Id. ch. 20.
117. Article 1414.
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RESULTS VERSUS NEGOTIATING OBJECTIVES

By virtually any measure, the services provisions of the NAFTA meet or exceed
the general negotiating objectives described above. The agreement provides for
significant elimination of barriers to trade and investment in services throughout
North America, allows for freedom of choice with regard to mode of supply,

guarantees that newly developed services will enjoy the benefits of liberalization,
and permits a relatively limited number of exceptions.
VIII. The NAFTA Compared to the Other Agreements
It is fair to say that the NAFTA provides for a greater degree of liberalization

of trade and investment in services than any existing agreement to which the
United States is a party. As the above analysis suggests, by today's standards the
services declaration in the U.S.-Israel Free Trade Agreement appears relatively
rudimentary. The subsequent CFTA provided for a more substantive treatment
of trade and investment in services. Not surprisingly, negotiations leading to an
even more comprehensive, multilateral accord on services under the auspices of
the GATT have been difficult; as of this writing, like the rest of the Uruguay
Round, the negotiations to establish the GATS have yet to be concluded.
Just as the services provisions of the CFTA in effect built on, broadened, and
deepened the U.S.-Israel Declaration on Trade in Services, so too have the
services provisions of the NAFTA relative to the CFTA (and, as discussed below,
relative to many aspects of the GATS). Indeed, not only will the NAFTA's
services provisions effectively replace parallel sections of the CFTA and thus
generally not erode any of the former agreement's benefits bilaterally between the
United States and Canada, they will also break significant new ground trilaterally
between the United States, Canada, and Mexico.
For example, while the CFTA employs a "positive list" approach with a fixed
coverage of about 150 services sectors, the NAFTA's "negative list" approach
effectively defines sectoral coverage in an open-ended fashion so that new services
not currently in existence will automatically receive the benefits of liberalization.
In addition, the NAFTA rolls back barriers untouched by the CFTA. For example,
the NAFTA covers various aspects of truck, bus, rail, specialty air services,
intermodal terminals, warehousing, and landside maritime port services. Also
relative to the CFTA, the NAFTA's services provisions include MFN treatment,
strong disciplines on government restrictions for investment, beneficial marketopening commitments in Mexican financial services sectors (long effectively
closed to foreign firms), and strong dispute settlement procedures. At the same
time, however, liberalization of basic telecommunications services, core legal
services, general civil aviation, "cultural industries," and maritime shipping
proved to be as elusive in negotiating the NAFTA as in the CFTA.
In numerous respects, many of the key attributes of the NAFTA's services
provisions are common to the draft GATS accord. For example, both agreements
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engender significant liberalization of trade as well as investment in services,
covering all modes of supply; both provide for national and MFN treatment, with
exemptions permitted to achieve a balance of rights and obligations; both bind
federal and state, or provincial, level measures; both guarantee freedom for
transfers; and both incorporate strong dispute settlement provisions. By the same
token, many of the specific sectors for which it proved difficult to obtain liberalization commitments in, or are otherwise excluded from, the NAFTA (as well as in
the earlier accords, as noted directly above) face similar problems in varying
degrees in the GATS negotiations. These sectors include "cultural industries,"
civil aviation, maritime shipping, legal services, and basic telecommunications. "8
In some respects, however, the GATS and the NAFTA services provisions
differ. Some of these differences, although significant in their own right, are less
important in the context of an overall comparison of the agreements. For example,
while the GATS requires all nonconforming state or provincial measures to be
listed in countries' schedules by the end of the Uruguay Round negotiations, the
NAFTA gives the parties two years to identify such measures. In a related vein,
while the GATS permits states or provinces to retain citizenship restrictions in
the professions (law, accounting, architecture, engineering, and the like), the
NAFTA commits each country to eliminate such restrictions within two years or
accept reimposition of equivalent restrictions from the other countries.
Other differences, however, are more significant. Most important in this regard
is that, in contrast to the NAFTA, the GATS is based on a "positive list" approach, with obligations to market access and national treatment limited to sectors
specifically listed in a country's schedule of commitments. In one respect, this
feature suggests that the services provisions of the NAFTA are more advanced
than the GATS. Arguably this result is due to the relatively easier task of negotiating an agreement between three countries compared to one between more than
100. But any such weakness of a multilateral accord like the GATS must be
balanced against its possible advantages-namely, the potential liberalization of
more than 100 services sectors across more than 100 countries and coverage for
the first time under the multilateral disciplines of international law, as noted
above, of 19 percent of world trade. Needless to say, given the size of the stakes,
the potential benefits of such an achievement could be very significant.
The pursuit of the NAFTA against the backdrop of the ongoing GATS negotiations has raised concerns about the United States' commitment to multilateralism.
However, the resolve today of the United States to strengthen the world's multilateral trading system-a U.S. goal throughout the postwar period-could not be
stronger. The NAFTA accord is not only legally consistent with U.S. obligations
under the GATT, in that the agreement lowers barriers to services trade and
118. As noted earlier, to break the logjam on liberalizing international basic telecommunications
services, the United States has proposed a special negotiation that would extend beyond the contemplated time frame of the Uruguay Round. See supra note 54 and accompanying text.
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investment within North America without raising such barriers to countries outside of North America," 9 it is a complement to, rather than a substitute for,
multilateral liberalization. Indeed, because the NAFTA serves as a strong model
for liberalization of trade and investment in services, its potential to engender
spillover benefits outside the North American region will propel multilateral
efforts.

IX. Conclusion
The services provisions of the NAFTA arguably set a new standard for judging
future accords governing international trade and investment in services. Mexico's
significant commitments to services market access and liberalization under the
agreement, coupled with the broadening and deepening of U.S. and Canadian
commitments embodied in the services provisions of the CFTA, will effectively
establish a bona fide integrated North American market for most services. North
American services providers will be able to reap advantages of new economies
of scale and scope, and North American consumers will enjoy greater choices of
services at lower costs. In many respects, the services provisions of the NAFTA
will give firms and workers in North America the same competitive edge that
regional trade and investment ties give to their European counterparts, thus enabling the North American economies to compete more effectively in the global
marketplace.
To be sure, the NAFTA does not remedy all trade and investment-distorting
restrictions in the North American services sectors. Much work remains to be
done if there is to be liberalization of key sectors such as "cultural industries,"
basic telecommunications, civil aviation, and maritime shipping. Dealing with
such challenges will have to be attempted as part of future agendas. By the same
token, as beneficial as the accomplishments of the NAFTA's trilateral services
provisions are, they should not obscure the pressing need for a comprehensive
multilateral services agreement in the Uruguay Round.

119. Recently the NAFTA parties have notified the GATT Secretariat, pursuant to GATT article
XXIV, of their intention to enter into a free trade area.
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